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THE LEGISLATIVE PROGRAM OF THE INTERSTATE 
COMMERCE COMMISSION 

BALTHASAR H. MEYER 
Interstate Commerce Commissioner 

BEFORE outlining what has been called the legislative 
program of the Interstate Commerce Commission I 
wish to offer two preliminary observations. 
First, to speak of a legislative program of the Interstate Com- 
merce Commission is to use figurative language. We are not a 
legislative body. We do not legislate. We therefore have- no 
legislative program in the accepted sense of the term. We are 
an arm of Congress. We are responsible directly and solely to 
it. It is not our function to prescribe public policy but rather to 
conform our actions to the public policy prescribed by Con- 
gress. To the extent that we exercise administrative discretion 
within the limits of the act to regulate commerce, that discretion 
is exercised in the direction of what we construe to be the inten- 
tion of Congress. However, we are required from time to time 
to make recommendations to Congress. Section 21 of the act to 
regulate commerce reads, in part, as follows : 

* * The Commission shall, on or before the first day of December in 
each year, make a report, which shall be transmitted to Congress, * * * 
This report shall contain such information and data collected by the Com- 
mission as may be considered of value in the determination of questions 
connected with the regulation of commerce, together with such recom- 
mendations as to additional legislation relating thereto as the Commission 
may deem necessary. * * * 

In addition to recommendations made in our annual reports 
we have occasionally sent special reports to Congress making 
recommendations on particular subjects. The most noteworthy 
of these were the reports submitted in December, 1917 and 1918, 
respectively. 

In common doubtless with others, I have been asked many 
times to suggest a "permanent solution of the railroad problem." 
I have invariably expressed my inability to do so. I do not 
believe any man can offer a permanent solution of the railroad 
problem. There is no such thing as a permanent solution. The 
problem is permanent, not the solution. This is the second pre- 
liminary observation that I wish to offer. 
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The railway itself as we now know it may not prove to be as 
permanent an institution as we are accustomed to think it to be. 
Even though time should demonstrate it to be such, it does not 
follow that legislation governing the use of the railroad and 
prescribing relations between owners and users and workers can 
be permanent. Perhaps no lesson in history has been more 
forcefully and repeatedly brought home to every thinking man 
than the changing character of our institutions. One of the 
highest functions of the legislator and the administrator is to 
adapt these institutions to the conditions of time, place and cir- 
cumstance. Having accomplished this adaptation, all has been 
done that can be done. This applies to railways and the railway 
program as much as it applies to taxation, education, suffrage, 
police regulations and all other matters governing or affecting 
the conduct and well-being of citizens. A legislative program 
for railways which is the best that competent men can elaborate 
for to-day is not necessarily the best to be applied five or ten 
years from now when conditions may be different. Scarcely a 
session of Congress or of a state legislature passes but what some 
statute relating to railways is enacted because new conditions 
require new laws. Congress has found it necessary to conduct 
extensive hearings and undertake fundamental changes in laws 
relating to railways about every 10 years or oftener ever since 
the conduct of railways has become a national problem. Nat- 
urally legislators look to the future and attempt to adjust 
legislation to future requirements as fully as possible; but gen- 
erally it is impossible to foresee requirements and contingencies 
five or ten years hence. I speak at some length of this for the 
reason that it can help no one to labor under the delusion that 
any man or body of men can work out a real, permanent solution. 

The statutory structure must constantly be readjusted to the 
social and economic structure. Laws generally follow, not pre- 
cede, economic and social changes. They should follow changes 
as closely as possible. Some times they follow with painful 
slowness so that by the time they are finally written upon the 
books the changes which they were designed to meet have been 
superseded by other changes which they cannot meet and which 
themselves require still further changes. From this point of view 
the best "permanent" solution is that which is most adaptable to 
changing conditions. I am here referring to legislation relating 
to the general conduct of the railways. When we contemplate 
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questions of rates and service we see that which is ever changing 
and ever present. No matter what legislative and administrative 
changes are made, questions of rates and service remain. In 
general and in principle they are always the same. Whether 
Congress adopts the Cummins plan, the Esch plan, the Lenroot 
plan, the Plumb plan, the Railway Executives' plan, the Warfield 
plan, the Chamber of Commerce plan, or any other plan or com- 
bination of plans, problems of rates and service will demand 
consideration on their merits and in their varied aspects of 
changing industrial and social conditions and interests. 

Coming now concretely to the legislative program of the Inter- 
state Commerce Commission I wish to cite briefly from our 
annual report to Congress in December, 1918: 

While we do not deem the present conditions and moment opportune 
in which to recommend concrete proposals for legislation, we may indi- 
cate certain lines of inquiry which must be pursued in order to reach 
sound conclusions. 

Whatever line of policy is determined upon, the fundamental aim or 
purpose should be to secure transportation systems that will be adequate 
for the nation's needs even in time of national stress or peril and that 
will furnish to the public safe, adequate, and efficient transportation at 
the lowest cost consistent with that service. To this end there should be 
provision for (1) the prompt merger without friction of all the car- 
riers' lines, facilities, and organizations into a continental and unified 
system in time of stress or emergency; (2) merger within proper limits 
of the carriers' lines and facilities in such part and to such extent as 
may be necessary in the general public interest to meet the reasonable 
demands of our domestic and foreign commerce; (3) limitation of 
railway construction to the necessities and convenience of the govern- 
ment and of the public, and assuring construction to the point of these 
limitations; and (4) development and encouragement of inland water- 
ways and coordination of rail and water transportation systems. 

This statement was followed by an enumeration of various 
plans which we thought might be brought to the attention of 
Congress. Next we described considerations which required 
attention if the policy of private control and operation or public 
ownership and operation, respectively, were to be adopted. 

Not long after our annual report had been submitted to Con- 
gress we were asked by the Committee on Interstate Commerce 
of the United States Senate to submit "available data and other 
information bearing on the railroad situation in the country." 
Responsive to this request we submitted a statement outlining our 
views in more detail than had been done in the annual report. 
These views were predicated upon the continuance of private 
ownership and operation under regulation, and were approved by 
every member of the Commission as it was then constituted ex- 
cept one. The statement was framed upon the outline in our 
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annual report relating to private ownership, for by this time we 
had decided to favor that alternative. Its contents are indicated 
as follows: 

If the policy of private ownership and operation under regulation is 
continued, the following subjects will require legislative consideration: 
(1) Revision of limitations upon united or cooperative activities among 
common carriers by rail or by water; (2) emancipation of railway opera- 
tion from financial dictation; (3) regulation of issues of securities; 
(4) establishment of a relationship between Federal and state authority 
which will eliminate the twilight zone of jurisdiction and under which 
a harmonious rate structure and adequate service can be secured, state 
and interstate; (5) restrictions governing the treatment of competitive 
as compared with noncompetitive traffic; (6) the most efficient utiliza- 
tion of equipment and provision for distributing the burden of furnish- 
ing equipment on an equitable basis among the respective carriers ; (7) 
a more liberal use of terminal facilities in the interest of free move- 
ment of commerce; and (8) limitations within which common carrier 
facilities and services may be furnished by shippers or receivers of 
freight. 

Some time after we had received the request from the Senate 
Committee, a similar request was made by the Committee on 
Interstate and Foreign Commerce of the House of Representa- 
tives. We met these requests as fully as possible. In addition 
to the formal statement we submitted statistical data and other 
information, supplemented by extensive oral testimony most 
ably presented by our senior colleague, Commissioner Clark. 

The above in brief is what has been called the legislative pro- 
gram of the Interstate Commerce Commission. As previously 
stated, a number of other plans have been brought to the atten- 
tion of both houses of Congress. It is not for me to say what 
Congress ought to do. Both the Senate and the House com- 
mittees have worked strenuously for many months. They have 
heard what we have had to say respecting our suggestions and 
what others have had to say about their respective plans. Both 
committees have reported bills to their respective houses. The 
decision now rests with Congress. It will do what it conceives 
to be in the best interests of the whole country. 

I now wish to offer some observations with respect to the 
legislative recommendations stated above within the time limits 
imposed by your program. Fortunately others will deal with 
various important related subjects which I cannot even mention. 

First of all, our recommendations are based upon experience 
and past development. They have grown out of that which has 
been, and therefore have their roots in the past. To illustrate, 
from the beginning of railway history, individual lines have been 
extended through construction, purchase or lease into systems; 
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and through a continuing process of construction and consolida- 
tion great systems have been developed. We favor a continuance 
of that character of development within the limits and under the 
guidance of the statute, whereas in the past that development has 
taken place largely outside of the law. 

We have not deemed it necessary to work out special regulatory 
provisions relating to the so-called poor or weak roads as con- 
trasted with the so-called strong or affluent roads. Railroads 
have in the past earned varying rates of profit. We see no 
reason why they should not continue to do so in the future. In 
view of well understood imperfections in the investment in 
property accounts of carriers it has been generally impossible 
to know just what different carriers' earnings have been on the 
real investment. When the necessary facts are available I expect 
they will show that in some, if not in many, cases the so-called 
weak road is actually making more money on such business as 
it does than many of the strong or supposedly affluent roads. 
This feature of the railroad situation has been practically ignored. 

Our recommendations do not lead to a hybrid system of rail- 
roads in the United States. There will result from them no such 
linking of private and public finance and accounts that it will be 
difficult to know what is public and what is private and what the 
true results of operation may be from the standpoint of both 
public and private interest. Personally, I have a strong aversion 
toward all plans that propose to weave together public and private 
interests in such a way that a clear-cut accounting representing 
either is practically impossible. Rather than accept some of these 
plans I should deem it the part of wisdom to enter upon govern- 
ment ownership and operation outright. I do not believe the 
time has come for this country to enter upon public ownership 
of railroads. I believe that what we have recommended will 
meet the present situation much more effectively and with less 
danger of failure than government ownership. However, if the 
country should be driven into government ownership it will 
undertake it with courage and vision and make it a success. It 
can be done. I do not wish to see it forced upon the country at 
this time. 

Our recommendations do not assume to be a panacea for all 
the difficulties in the world of transportation. It is a practical 
program which rests upon experience and observation. I am 
well aware that various apparently simple plans have their sup- 
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porters. If a simple plan will accomplish that which is sought, 
it is preferable to a plan less simple. That requires no argument. 
However, I do not believe that any one who will analyze ob- 
jectively the entire transportation situation in this country to-day 
will find a state of affairs that lends itself to treatment under a 
simple uniform rule. This great country is full of mountains 
and valleys and plains, rivers and lakes, big cities and little cities, 
energetic people pursuing many different paths which cross and 
recross one another in an infinite variety of ways. Such a country 
cannot be placed under the yoke of a simple formula such as 
would conceivably be possible if the entire continent were to be 
emptied of its houses and their occupants and the entire history 
of this nation reconstructed by settling the continent anew under 
the guidance of such a simple rule, and in those parts of the 
continent where the railroad under such a rule would permit them 
to go. Our cities are where they are. It is an inhuman policy 
that would through the agency of transportation wipe some of 
them out as completely as if an earthquake were to swallow them. 
Our railroads are where they are. Excepting those, few in 
number, that ought possibly to be scrapped, operating arrange- 
ments and rates should be such that they can continue to serve 
their respective communities with increasing efficiency. 

We have not asked to be relieved of so-called "prosecutor" 
functions of the Commission. We have been criticised with great 
persistence for performing the functions both of the prosecutor 
and the judge. This is a purely captious and theoretical criticism. 
Any one at all familiar with the conduct of our work will realize 
how impossible it is as a practical matter to have these so-called 
prosecuting functions influence the members of the Commission 
in arriving at a judgment in rate questions. The records of the 
courts will show that not only have railroad officials and em- 
ployees been indicted, fined and imprisoned as a result of in- 
vestigations made by us, but shippers have been indicted, fined 
and imprisoned because of matters brought to the attention of the 
respective courts by our agents assisting United States attorneys. 
During certain periods, the number of shippers thus punished has 
been greater than the number of railroad officials similarly pun- 
ished, yet I have never heard any one complain that the Com- 
mission could not be fair to shippers because it is instrumental 
in prosecuting shippers for defrauding the railroads. If Con- 
gress should deem it wise to take from us these alleged prosecut- 
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ing functions and place them elsewhere, well and good ; but such 
a transfer of function can have no possible effect on the per- 
formance of our official duties especially in rate matters. 

One of the most important subjects regarding which we have 
recently made recommendations, following similar recommenda- 
tions for many years before, is the regulation of the issuance of 
securities. A temporary commission, known as the Railroad 
Securities Commission, made a report upon this subject in 1911. 
That report proposed a plan of regulation which centered about 
effective publicity based upon active administrative supervision. 
I was a member of the Securities Commission and joined in its 
report and recommendations. Our recommendations to Congress 
differ from those made by the Securities Commission, and it is 
pertinent to ask how I can consistently join my associates in the 
present program. The answer is simple. The conditions of time, 
place and circumstance, to repeat an expression used earlier in 
this paper, were different in 1911 from what they are in 1919. 
One of the main reasons for opposing in 1911 the kind of ad- 
ministrative control of the issuance of securities which we now 
advocate was the lack of proper information as a basis for action. 
The field work of inventorying the properties of carriers and of 
compiling their financial histories and accounts has been prac- 
tically completed. Although much remains to be done in valua- 
tion, what has already been done alone justifies a different legis- 
lative program respecting the issuance of securities to-day from 
what would have been wise ten years ago, I am, therefore, heart- 
ily in favor of this feature of our program even though it differs 
from that which I favored nearly ten years ago. 

If there are any who have doubts regarding the necessity for 
regulating securities I call their attention to a single feature 
showing that not everything which has been undesirable in con- 
nection with securities has been discontinued. About ten years 
ago a certain important railroad was planning extensive new 
construction and the acquisition and reconstruction of other 
properties. These plans have more recently been completed. 
In that connection the general counsel of the carrier in question 
addressed its president in a long and carefully framed letter 
from which I quote only a few sentences : 

The amount of consideration to be paid for these lands is in our 
hands to fix within reasonable limits. * * * Of course, the value of 
the stock and bonds in this connection means market value, but because 
our companies will own the stock, at least, if not the bonds, the par 
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value is very apt to be taken as the actual market value. .* * * A 
full capitalization of the entire legitimate cost of the road is to some 
extent a protection to our large earnings. * * * Therefore, the cap- 
italization should be fixed at a sum large enough to eat up in interest and 
dividends, at a reasonable rate of interest and dividends, the probable 
earnings of the company. * * * 

The regulation of the issuance of securities is in itself a large 
and important task. It has, therefore, been proposed to increase 
the present membership of the Commission by two. This leads 
me to make a few observations regarding the size of the Com- 
mission. In 1917 the membership was increased from 7 to 9. 
The same act which increased our numbers also provided for 
power to act through subdivisions. We organized three sub- 
divisions composed of three members each and designated as 
Division 1, Division 2 and Division 3, respectively. More re- 
cently we organized one additional division known as Division 4, 
composed of five members, made up of members who also serve 
on other Divisions. The less important cases are heard and dis- 
posed of by Divisions of the Commission, whereas formerly the 
entire Commission was required to sit in argument and in con- 
ference on all cases. Many of the important cases and all appli- 
cations for and proceedings upon rehearing are still being heard 
by the full Commission. Only these cases, together with all 
important questions not directly connected with cases which come 
before the Commission, are given consideration in conference 
of the full Commission. This has afforded us substantial relief. 
While every month there are cases to be heard by the entire 
Commission, ten for instance, during the present month, there 
are many days on which only three members of the Commission 
are required to sit, leaving the other members free for other 
duties. During the year immediately preceding the creation of 
subdivisions, we sat in conference and argument for about 220 
days. Subdivision has facilitated the conduct of all business 
which can be disposed of by a Division. On the other hand, the 
increase in numbers from 7 to 9 has retarded the conduct of 
some business which requires the consideration of the full Com- 
mission. An exchange of views among 9 men and arriving at a 
decision takes more time than in the case of 7 men. It is now 
proposed to add two additional members. This further enlarge- 
ment is necessary because undoubtedly a new subdivision must 
be created to deal with the question of securities, although funda- 
mental matters will doubtless receive the consideration of the 
entire enlarged Commission, at least during the formative period. 
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Suggestions have been made for a commission of from 15 to 
25 or 30 members. Such a commission is an impossibility. It 
could not be a commission in the sense in which a body of five or 
seven men is a commission. It would be a convention of men. 
Three men are sufficient to dispose of the less important matters 
and matters which merely follow previous decisions of a larger 
body. Five men generally afford all the points of view and de- 
liberative judgment which important questions require. Seven 
men certainly furnish it ; and seven is to my mind the maximum 
number of commissioners who, acting as a whole, can constitute 
an efficient administrative and regulatory body. One of the 
problems of the future relating to our internal organization there- 
fore is the problem of reducing the number of things which the 
entire Commission of 11 or more members must consider sitting 
as a body, and increasing the volume of business which may be 
handled by a subdivision. 

I cannot refrain from referring to one element of regulation 
as it unfolds itself in the future, which is entirely new. Two 
years of Federal control have initiated into the public service a 
great body of men who theretofore had been accustomed to take 
only the point of view of private officials of private companies. 
With their peculiar experiences and traditions behind them, these 
men assumed the duties and responsibilities of public officials 
with the advent of Federal control. They have been compelled 
to consider not only the private company standpoint but also 
the public point of view. They have been obliged to act as judges 
between conflicting public and private interests. They have come 
to appreciate the position of a disinterested party in controversies 
affecting such conflicting interests. When these men return to 
private employment with their respective companies they will 
be different men from what they were before Federal control. 
Their recent experiences and observations should make them 
much more efficient in handling the public aspect of their com- 
panies' business and without sacrificing legitimate private in- 
terests they will contribute a point of view and lend a support to 
the work of the Interstate Commerce Commission which would 
have been impossible otherwise. 

Finally I cannot refrain from interjecting a thought which 
although somewhat foreign to the title of this discussion, is 
nevertheless most intimately connected with the institution with 
which we are dealing. I have previously indicated that our 
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program is bottomed upon the past; that it represents growth; 
and that in a word it is evolutionary and not revolutionary. Up 
to very recent times the word revolution has been a part of the 
vocabulary of American citizens only in describing events of 
1776 and what is associated with that date. Unfortunately this 
word has now obtruded itself upon us, not with the thrilling 
thoughts and visions of 1776, but we have been compelled to asso- 
ciate it with sinister things that threaten to undo much of what 
was accomplished in 1776. It is impossible to discuss at this 
time what these words suggest. As a citizen, however, I wish 
to be permitted to express the view that while there are many 
things that should be changed, while there are many wrongs to 
be righted, any man who in these United States of America to- 
day talks or thinks revolution is a traitor to our country and an 
enemy of mankind. 
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